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Ship N I C HO LAS. 


4 IN conſequence of the battle of Lexington, 

the advice of which was brought to England 
in May 1775, it having been conceived, that 
the capturing of all American veſſels laden with pro- 


viſions, rum, live cattle, hay, ſalt, lumber, mo- 


laſſes, fuel, or any fort of naval ſtores, (whether in 


the rebel ſtates, might tend to put an end to the 
diſturbances, the Lords of the Admiralty, during the 
| prorogation of parliament, gave inſtructions, dated 
| Ne the 4th June 1775, to the commanders in chief of 
| his majeſty's fleet on the American ſtation to iſſue 
copies of the following orders to the captains of the 

king's ſhips under their command, previous to the 


reign: [ 


r "neon, = 


By Samuel Graves, Eſq. vice-admiral of the 
white, and commander in chief of his ma- 


employed in the river St, Laurence, &c. 
&. &c. | 


You are hereby reqgired and directed to obſerve 
iN following orders and direc- 
A tions 


and punctually obey , 
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* 


breach of any act of trade or not) for the uſe of 


paffing of the ack of the 16th of his Majeſty's 


jeſty's ſhips and veſſels employed and to be 


a. 1. 
we » 


. 


tions during the preſent rebellion, or until you re- 
ceive contrary orders from myſelf, or any other your 
ſuperior officer, viz. 


You are to ſeize and detain all ſhips and veſſels 
belonging to the inhabitants of the four New-Eng- 
land provinces, and to ſend them. to Boſton, or to 
any other port in America where they may be ſafely 

cept until his majeſty's pleaſure is known concern- 
ing them ; and you are, in all caſes of ſeizure and 


detention as aforeſaid, to tranſmit to me an account 
thereof, according to a form annexed, and to give 


{tri directions to the officer put on board, to pre- 
vent embezzlement, and, upon his arrival at Boſton, 
to report to me, or to the commanding officer at any 
other port, the condition of the veſfel, and if any 
part ot the cargo is in danger of periſhing. 


You are to do all that is in your power to prevent 
any commerce between the colonies of New-York, 
New-Jerſey, Pennſilvania, Virginia, Maryland, and 
the Carolinas, and any other places than Great- 
Britain, Ireland, or his Majeſty's iflands in the 
Weſt-Indies, including the Bermuda and Bahama 
iflands ; to ſearch every veſſel going into, and com- 
ing out of, the ports in theſe colonies, and to ſeize 


and detain them in every caſe in which you ſhall. 


make any diſcovery of contraband trade, or convey- 
ance of arms and ammunition, military or naval 


ſtores of any kind. 


You are to receive on board and afford every 
reaſonable accommodation to the governors, or other 
officers of the colonies within your reſpective ſta- 
tions, who may be compelled by the violences of 

the people to ſcek ſuch an aſylum; and generally 
| to 
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to afford every protection in your power to any of 
his majeſty's ſubjects who may require it: And fur- 
ther you are hereby required and directed tg cauſe 
it to be publicly ſignified in all ſuch ſeaport towns 
as are acceffible to the king's ſhips, that, if any 
violences ſhall hereafter be offered to any of the 
officers of the crown, or other peaceably diſpoſed 
ſubjects to his majeſty, or if any bodies of men 
ſhall be raiſed and armed in the ſaid towns, or any 
military works erected, otherwiſe than by order of 
his majeſty, or thoſe acting under his authority, or 
if any attempts ſhall be made to ſeize or deſtroy 
any public magazines of arms, ammunition, or 
other ſtores; it will be your duty to proceed, by 
the moſt vigorous efforts, againſt the ſaid towns, 
| as-in open rebellion againſt the king: And if, after 
5 ſuch ſignification, any town ſhall perſiſt in the re- 

bellious acts above ſtated, you are hereby required 

and directed to proceed accordingly ; (it being his 
| majeſty's firm reſolution that every meaſure be pur- 


ſued for ſupprefling, by the moſt vigorous efforts by 
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3 ſea and land, this unnatural rebellion, which me- 
| naces the ſubverſion of the preſent happy conſtitu- 
tion.) 


And whereas there is ground to ſuſpect that 
many perſons in England hold a traitorous correſ- 
pondence with his majeſty's rebellious ſubjects in 
North-America, you are hereby moſt ſtrictly re- 

uired and directed to ſtop and ſearch all merchant 
ſhips and veſſels bound to or from North-America, 
and carefully examine every letter on board; and 
all thoſe that ſhall, in your opinion, contain any 
matter tending to aid, abet, or adviſe the rebellious 
proceedings of his majeſty's ſubjects in North- Ame- 
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( 4 ] 
rica, to ſecure and ſend them to me, carefully 
ſcaled up, by the ſafeſt and quickeſt conveyance. 


You are to obſerve the ſame conduct with re- 


ſpect to all letters containing intelligence of preſent 


or intended operations of the rebels, or any other 
information proper for me to be acquainted with. 


You are to ſeize and ſend to Boſton all ſhips 
and veſſels belonging to any of the other colonies 
in North-America, laden with proviſions, rum, 
live cattle, hay, ſalt, lumber, molaſſes, fuel, or any 
fort of naval ſtores, whether they are in breach of any 
act of trade or not; conſtantly tranſmitting to me 
accounts thereof, as before directed, upon ſeizing 
the ſhips and veſſels belonging to the four New- 
England governments. 


And whereas the rebels are ſtriving to equip a 
naval force to intercept ſupplies coming to the army 
and fleet at Boſton, and to oppoſe the ſmall ſhips 
and veſſels of his majeſty's ſquadron, you are to 


take or deſtroy theſe pirates wherever they can be 


found, and all veſſels, of whatever denomination, 
the property of rebels, in the harbours, or on the 
coaſt, of the four New-England governments ; and 
alſo all thoſe in the other colonies that are arming, 
or are evidently intended to be employed, in the re- 
bellion againſt his majeſty. 


Whenever it can be done, you are to ſeize any 
of the delegates to the congreſs, the rebel general 
officers, or principal aiders and abettors of the re- 
bellion, and keep them priſoners until you can 
ſafely deliver them to me; and you are to ſeize all 
veſſels carrying emigrants from Great-Britain to the 

colonies, 
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| - colonies, and ſend them to Boſton or Rhode- 
| _ Iſland. | 
| Given under my hand, on board his majeſty's 
| ſhip Preſton, at Boſton, the day of 
ſ 1775. 
To SAMUEL GRAVES, 
Captain 
commander of his Ma- 
jeſty's the 
By command of the ad- 
miral, | 
: G. GEFFERINA. 


The above is an order which was iſſued by my 
predeceſſor, Vice-Admiral Graves, commander in 
chief of his majeſty's ſhips and veſſels in North- 
{ it}; America, to the captains and commanders of thoſe 
ſhips then under his command, of which the Sa- 
vage ſloop, then under the command of Captain 
Bromedge, was one; and which order was confirmed 
by me on my arrival there. —Received from Vice- 
„ Admiral Graves the 16th January, 1776. 
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N the month of January 1776, Hugh 
Bromedge, Eſq. commander of his 
Majeſty's ſloop of war Savage, by (virtue 
of inſtructions from admirals Graves and 
Shuldham, ſucceſſively commanders in 
chief of his Majeſty's (ſhips on the Ameri- 
can ſtation, by which he was ordered 
among other things © to ſeize all ſhips 
* and veſſels belonging to the revolted co- 
© lonies, laden with proviſions, rum, live 
66 cattle, hay, ſalt, lumber, molaſſes, fuel, 
* or any fort of naval ſtores, whether they 
© were in breach of any att of trade or 
„% not,) captured, in the road of Hali- 
fax, in Nova Scotia, two veſlels, called the 
Nicholas and Boſton Packet, the property 
of certain perſons inhabitants of the re- 
volted colonies of Maſſachuſets Bay, laden 
with ſundry kinds of naval ffores ; which 8th May, 
veſſels were afterwards condemned as law- “ 
ful prizes by the Vice Admiralty Court at 
Halifax under the ſtatute 16th George III. | 
c. 5. and by order of that court fold at :5th May, 
public ſale, by the vendue maſter, to the *77* 
higheſt bidder ; the net proceeds of the | 
Nicholas, with her cargo, amounting to 
4,408. 3s. and the Boſton packet, with 
her cargo, to 3,711/. 16s 5d. as certified 


by thedeputy regiſtrar of the ſaid Court of 
Nr Admiralty. 


The 


May, 2776. 


E 
The owners or claimants of theſe veſ- 
ſels having interpoſed appeals within 
fourteen days after ſentence, the captor 
ſometime afterwards, when the preciſe 
amount of the net proceeds of ſale had 
been aſcertained, gave bail in the uſual 


6 Auguſt, Manner, by entering into a recognizance, 


1776. 


12th March, 
1780. 


with ſufficient ſureties, for exactly double 
the ſaid amount: which amount of net 
proceeds, by the uniform and invariable 
practice of the Court of Vice Admiralty, as 
appears by the certificate of the deputy 
judge, had always been conſidered, by the 
Court and by parties, as the true and full 
value intended to be ſecured by act of 
parliament. 


The ſaid . having been heard be- 
fore the Lords Commiſſioners, their Lord- 
ſhips were pleaſed to reverſe the ſentence 
of the Court below, and decreed the 
veſſels and their cargoes to be reſtored, or 
the value thereof to be paid to the reſpec- 
tive claimants. 


Purſuant to this decree, reſtitution of 
the Nicholas was ſerved upon the captor 
and his fureties by the claimants of that 
veſſel; and, ſome time afterwards, the 
ſum of 4,408/. 3s. was paid into their 


2 warcb, Lordſhips regiſtry, on behalf of the ſaid 


captor and ſureties, as the net proceeds 
of the ſaid ſhip Nicholas and her cargo : 
but the faid claimants having refufed to 
accept of that ſum as the full value 
thereof, their Lordſhips were pleaſed to 


refer 


„ 


refer a certified copy of ſaid account of 
ſales, together with certain accounts or 
invoices produced by the ſaid claimants 
to one of the Deputy Regiſtrars, who re- 17857. 
ported that there was due to the claimants 


the ſum of 7,708/. 175. 3d. 


20th July, 


Their Lordſhips' Surrogate having con- gth Novem- 
firmed faid report if no objection ſhould ber, 788. 
be made thereto by the next ſitting of 
their Lordſhips, at the petition of *the 
proctors for the claimants, (the captor 
and all his ſureties being then abroad, 
and no appearance made for them,) their 
Lordſhips were pleaſed to confirm the re-4:f January, 
port, and decreed the uſual monition for 
payment of 3, 45 5. 3s. 6d. to the ſaid 
claimants, as the remainder of the value 
of ſhip and cargo according to the ſaid re- 
port, with coſts. 


Thomas Boylſton, one of the claimants n lasch, 
of the Nicholas and cargo, received the 1783. 
ſum of 4,253/. 13s. gd. being part of 
the above ſum of 4,408/. 35. paid into 
the regiſtry on behalf of the captor and 
his ſureties, for which he gave a receipt 
in part, ſtill reſerving his claim to the ba- 
lance of 3, 45 5“. 35. 6d. being the re- 
mainder of the ſum of 7,708/. 178. zd. 
reported by the Regiſtrar to be due to him. 


A monition, and afterwards an attach- 23d April, 
. | . 1784. 
ment, having been decreed againſt the 
captor, upon affidavits that he was not 
'to be found, monitions were decreed 
B againſt 
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againſt the ſureties, which, having been 


zyth July, 
71785. 


Query rt. 


zd, 


ſerved upon them, their Lordſhips after- 
wards having heard informations by coun- 
fel on the part of the claimants and ſureties, 
(no appearance being made for_ the cap- 
tor,) were pleaſed to decree the ſaid 
ſureties to pay the claimant, Thomas 
Boylſton, the aforeſaid ſum of 3, 45 “. 
35. 6d. as the remainder of the value of 
the ſhip Nicholas and cargo, according 
to the Regiſtrar's report, thirty days after 
ſervice, 


The claimants of the Boſton packet have 
taken no ſteps ſince the 25th April 1783, 
at leaft the ſureties have no notice of any ; 
but it is to be preſumed ny will proceed 
as ſoon as they ſhall be informed of the 
decree in the caſe of the Nicholas. Your 
advice and directions are therefore requeſt- 
ed on the part of the {ureties; 


Whether they ought to acquieſce in re- 
gard to the Boſton Packet, on the autho- 
rity of the decree in the caſe of the Ni- 
cholas ? 


If, notwithſtanding ſuch decree, how- 
ever, you ſhould be of opinion, from the 
conſtruction of the ſtatute of 16 Geo. III. 
e. 5, that the words, or the full value 
thereof, (p. 224,) mean cnly in the in- 


tendment of the legiſlature the net pro- 


ceeds of public ſale, and not any indefinite 
ſum which might be eſtimated from the 


invoices, or the accounts of the claimants ; - 


and 


— 
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and that it may therefore be adviſable to 


try the queſtion once more ]s there any 


and what mode of ſuſpending the pay- 
ment of the above ſum of 3, 455“. 38. 64. 
to the claimants of the Nicholas, till the 
event of their Lordſhips determination, in 
regard to the Boſton Packet, might be 
known ? 


Mr. RIichAR DSO x's Opinion. 


Having conſidered the caſe annexed, 
with the papers referred to, I think it 
adviſable in reſpe& ro the ſhip Beſton 


| Packet, to try the queſtion once more, as 


I conceive, from the conſtruction of the 

rize acts, that Captain Bromedge and 
bis ſureties are only anſwerable to the 
claimants for the clear ameunt or net pro- 
ceeds of the public ſale, and for no more. 


The chief difficulty in 16th Geo. III. 

5, as far as it regards the point in 
queſtion, ſeems to hang upon the words 
or the full value tbereo, in the following 
proviſo. 


© Provided always, and it is hereby fur- 


ther enacted by the authority aforeſaid, 
that the execution of any ſentence, ſo 
“ appealed from as aforeſaid, ſhall not 
*© be ſuſpended by reaſon of ſuch ap- 
* peal, in caſe the party or parties ap- 
„ pellate ſhall give ſufficient ſecurity, to 
ebe approved of by the court in which 
* ſuch ſentence ſhall be given, to reſtore 
dhe ſhip, veſſel, goods, or effects, 

B 2 concerning 


1ſt. Point. 
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* concerning which ſuch ſentence hall 
ebe pronounced, or the full value thereof, 
* to the appellant or appellants, in caſe 


* the ſentence ſo appealed from ſhall be 
* reverſed.” 


Theſe words taken alone, without re- 
ference to any other part of the act, are 
certainly indefinite, as they may either 
imply the value as produced by public ſale 
or appraiſement, or the value accorging 
fo the invoices or accounts cf claimants. 
It becomes neceſſary, therefore, to reſort 
to the eſtabliſhed rule of conſtruing ge- 
neral expreſſions in ſtatutes, by conſider- 
ing how far clauſes in the ſame or ſimilar 


acts may remove the doubt, and lead to 


16 Geo. III. 
Co $» 


the true intention of the legiſlature, 


As the great object of this ſtatute was 
to prevent all aid, ſupply, and aſſiſtance, 
being ſent to the revolted colonies, and to 


encourage the officers and ſeamen of the 


royal navy to be vigilant and active in 
carrying this object into execution, ſuch 
conſtruction ought, I think, to be adopted 


as might beſt tend to ſuppreſs the miſ- 


chief, and encourage and protect thoſe 
whoſe duty it more eſpecially was to act 
under the compulſive authority of the 
ſtatute. To diſtreſs, therefore, or per- 
haps involve in eventual ruin, on points 


of nice diſtinction, men againſt whom 


no imputation might lie, but that of hav- 


ing obeyed the laws and the orders of 


their ſuperiors, cannot be preſumed to 
| have 


r 
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( 23 } 
have been the intention of parliament. 
On the contrary, as that which is implied 
by an act is held to be equal to expreſs -*þ 
words in that act, I conceive the oppoſite | 
intention is clearly to be inferred from i 
other parts of the ſtatute, where proviſion 
N is made for contingencies, by no means 
1 ſo favourable as the circumſtances of the | - of 
preſent caſe, 


wo 


In the clauſe which directs judges of the 
Courts of Admiralty how to proceed in 
* the condemnation of prizes, it is enacted, 
«* That if, upon the ſaid preparatory ex- * 
* aminations, it ſhall appear doubtful to 
te the judge or judges of ſuch Court of 
«© Admiralty whether ſuch capture be : 
* lawful prize or not, and it ſhall ap- 1 
©« pear neceſſary, according to the cir- 
«« cumſtances of the caſe, for the clearing 
« and determination of ſuch doubt, to 
. % have an examination upon pleadings 
given in by the parties, and admitted 
« by the judge, of witneſſes that are re- 
* mote from ſuch Court of Admiralty, 
„ and ſuch examination ſhall be defired, 
* and that it be till inſiſted on, on be- 
© half of the captors, that the ſaid cap- 
ture is lawful prize, and the contrary 
be ſtill perſiſted in on the claimants be- 
| „ half, that then the ſaid judge or judges EY 
|  . 4. {hall forthwith cazſe ſuch capture to be 
% appraiſed by perſons to be named by 
the parties, and appointed by the | 
Court, and ſworn truly to appraiſe the 
ſame according to the belt of their 


« {kill | | 
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fill and knowledge, for which pur- 
poſe the ſaid judge or judges ſhall cauſe 
the goods found on board to be un- 
laden, and an inventory thereof bein 

firſt taken by the Marſhal of the Ad- 
miralty, or his deputy, ſhall cauſe all 
ſuch parts of the goods and merchan- 
diſe, as are periſhable commodities, to 
be fold by public ſale, for the clear 
amount of which only the captors ſhall 
be anſwerable to the clatmants, and the 
remainder of them to be put unto pro- 


per warehouſes, with ſeparate locks 


of the collector and comptroller of the 
cuſtoms, and where there is no comp- 
troller, of the naval officer, and the 
agents or perſons employed by the cap- 
tors and claimants, at the charge of 
the party of parties deſiring the ſame ; 
and ſhall, after ſuch appraiſement made, 


and within the ſpace of fourteen days 


after the making of ſuch claim, proceed 
to take good and ſufficient ſecurity 
from the claimants to pay the caprors 
the full value thereof according to ſuch 
appraiſement, in caſe the ſame ſhall be 
adjudged lawful prize; and ſhall alſo 
proceed to take good and ſufficient 
ſecurity from the captors to pay ſuch 
coſts as the Court ſhall think proper, in 
cafe ſuch ſhip ſhall not be condemned 
as lawful prize : and aſter ſuch ſecurities 
duly given, the ſaid judge or judges 
ſhall make an interlocutory order for 
releaſing or delivering the ſame to fuch 


claimant or claimants, or his or their 
| | | azents, 


CES 1 
te agents, and the ſame ſhall be actually 
5 * or delivered accordingly. 


| e And it is hereby further enacted, by 
the authority aſoreſaid, that if any claim- 
ant or claimants ſhall refuſe to give 
« ſuch ſecurity, the judge or judges 
ſhall cauſe the captor or captors, in 
“like manner, to give good and ſufficient 
% ſecurity to pay the faid claimant or 
„ claimants the full value thereof accord- 
ing to the appraiſement, in caſe any ſuch 
« capture or captures ſhall be adjudged 
* not to be lawful prize, and the ſaid 
judge or judges ſhall thereupon proceed 
to make an interlocutory order for the 
<« releaſing and delivering the ſame to 


the faid captor or captors or their 
agents.“ 
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While the queſtion of prize or no prize 
then hangs in ſuſpenſe, it appears evident 
from theſe clauſes that the captor or 
claimant, which ever of them gives the 
ſecurity and gets poſſeſſion of the ſhip 
and cargo, is anſwerable to the other 
party (according to the event of ſuit) 
for the full value according to the appraiſe- 
ment, or for the clear amount of the public 
ſale, (where any ſale is made,) and for 
no more. If the meaning of the legiſla- 
ture, therefore, in regard to the words 
or the full value thereof, ſeems to be to 
clear in theſe clauſes, which provide for 
IE captures previous to condemnation 

or releaſe, ſuch interpretation ought I 

preſume 
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pte ſume more forcibly to apply to cap- 


tures which have been actually condemned 
and afterwargs diſcharged upon appeal : as 
(to uſe the words of Lord Mansfield, and 


Sullivan and of the late Attorney General Wallace), 


Montague, (; 
Doug. 104-5- 


It would be extraordinary indeed if a 
„ perſon who had taken a ſhip which 
© had never been condemned might be 
* protected, and yet that another, who had 
* ſuch good ground for ſeizure as to ob- 


 *©£ tain a ſentence in his favour, ſhould 


ce have no ſuch protection if that ſentence 
« was afterwards reverſed, but were to 
& bein a worle ſituation than if that ſen- 
e tence had been agaiaſt him.” 


As all acts in pari materia are at the 
ſame time to be taken together, in order 
to explain obſcure or doubtful words in 
any particular ſtatute, I conceive that the 
prize act of 32 Geo. II. c. 25, gives con- 
ſiderable weight to the conſtruction now 
contended for; as the ſtrongeſt preſump- 
tion ſeems to ariſe from a clauſe in that 
act, that it never could be the intention 
of parliament to make a captor, in the 
event of revetſal, upon an appeal, charge- 
able for more than the net proceeds of 
public ſale, or. the value by appraiſement. 


te In caſe any appeal be interpoſed from 

t a ſentence in any Admiralty Court Con- 
% cerning any goods taken as prize, in 
tt purſuance of the 29th Geo. II. c. 3, 4, or 
*« of this act, the judge of ſuch Court of 
% Admiralty ſhall, at the requeſt and 
charges 
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E 
charges either of the captor or claimant, 


make an order 0 have ſuch capture ap- 
praiſed (unleſs the parties otherwiſe 


agree upon the value) and an inventory 
taken, and then take ſecurity jor tbe 


value, and thereupon cauſe ſuch cap- 
ture to be delivered to the party giving 
ſuch ſecurity, as by the former act ſuch 
judge could have done before ſentence 
given. And if there ſhall be any objection 
to the giving or taking ſecurity, the aid 
Judge ſhall, at the requelt of either of 
the parties, order ſuch goods to be en- 
tered, landed, and ſold by public auc- 
tion, as prize goods now are, under the 
care of the proper officers of the cuſ- 
toms, and under the direction of ſach 
perſons as be appointed by the claimants 
and captors ; and the monzes arifing 
ſuch ſale ſhall be depoſited in the bank of 
England, or ſome public ſecurities, and 
in the names of ſuch truſtees as the 
captors and claimants jointly appoint, 
and the court ſhall approve for the uſe 
of the parttes entitled thereto.” 


Here a proviſion is made in the caſe of 


an appeal fimilar to that which is enacted 
in the above recited clauſes of the 16th 
Geo. III. in regard to captures previous 


fo 


condemnation or releaſe. An appraiſe- 


ment is in the firſt place ordered, and 
ſecurity required for the value, as ſettled 
by ſuch apprai ſement. But it afterwards 
goes farther towards aſcertaining the in- 
tention of parliament ; it being enacted that 
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if any objection is made touching ſecurity, 


the goods ſhall then be ſold by public ſale, 


5 


' 


18th March, 
1780. 


and the monies ariſing from ſuch ſale depo- 


ſited in the bank, or ſome public ſecurity, 


for the uſe of the parties entitled thereto. 


Now here the bank or other public 
ſecurity is conſidered merely in the na- 
ture of a ſtakeholder; and, whether ſuch 
ſtakeholder might be the bank, or the 
prize agent, muſt be altogether immaterial 
as far as it reſpects the quantum to be eventu- 
ally paid, or the merits of the caſe. The 
intention of parliament appears manifeſt, 


that whether it might be the captor or 


the claimant in whole favour the appeal 
ſhould be determined, the ſucceſsful 
party had a right to the depoſit and to 
the depoſit only. So, had there been any 
objection in the preſent caſe to the giving 
or taking ſecurity, the monies ariſing by 
the ſale muſt have been ſomewhere depo- 
ſited, by order of Court, in the manner 
directed by that clauſe ; and the captor in 
that event could not, I preſume, have been 
liable for one ſhilling beyond the ſum fo 
depoſited. But no ſuch objection having 
been made, and the clear amount of the 
public ſale having been lodged, agreeable 
to common uſage, in the hands of the 
prize agent, (a public officer of whom the 
ſtatute takes notice), and by him paid 
over to the claimants purſuant to the de- 
cree of reverſal, I confeſs I cannot diſ- 
cover upon what principle the captor, un- 
der ſuch circumſtances, can be held ac- 

| countable 


1 


f E 
countable for more than if the ſame had 
been depoſited in the bank of England. 
Nor indeed is it eaſy to conceive with 
| what view parliament has been fo 
i careful in every prize act to introduce 


| clauſes in regard to appratſement and pub- 
; lic ſale, excepting for the ſingle purpoſe 
1 of aſcertaining preciſely what the captors 


| ſhould receive in caſe the capture ſhould 
definitely be adjudged a prize, or the 
claimants recover in caſe ſhe ſhould be 
diſcharged ; whilſt not a ſyllable being to 
be found in any of the prize acts, in re- 
eard to eſtimating in any caſe whatſoever 
the value of a prize by the invoices of claim- 
| ants, or the aſſeſſments of Regiſtrars of the 
bl Admiralty, ſeems in my opinion to be a 
3 ſtrong additional demonRration that ſuch 
1 indefinite eſtimates never were in the con- 


every caſe where the queſtion of rize or 
no prize could not be immediately de- 
cided, public ſale or appraiſement were to 
be the only meaſures by which the value 
of the capture was to be determined, 


time, for which the claimants contend, 
appears to be altogether inconſiſtent with 
the intention of parliament, it ſeems to 
be equally repugnant to the general prin- 
ciples of equity, reaſon, and public con- 
venience; as it tends to diſtreſs men for 
merely doing that which the law compels 
them to do. What has been the conduct 
of Captain Bromedge in the caſe before 

| C 2 us ? 


templation of the legiſlature ; but that in 


Whilſt the conſtruction at the Ge 


- LENT » n 1 = 
n 7 = \ 3 9 


N 


== So W r mY 
d A n I 
r 


N 
fen 


F 
r 


— W LE 
W141. L 
e 
ene 


2 


—5 re 
org rπqͥęꝶ .- ].’.• Dre 


* wc . 
* OS wy.” > 


+ Ts ”. whe 
(v7 9 arr lt fe Ir 
1 ne EN CO A HP Ou TRE Aenne 


* = 


Err ² A 
2 — - < * " 


gs 
92 33 = 2 
8 


K 


hl 2 


FP 


. 


r — 8 


Pr NT A 
. 


10 
us? He ſeized the two ſhips in queſtion 
by the expreſs orders of his commander 
in chief, iſſued previous to the arrival of 
the act in America, which orders, by the 
articles of war, he could not dilobey. 
They were immediately in the uſual 
courſe put under the care of the proper 
officers, ſubject to the directions of the 


Court of Vice Admiralty at Halifax, to 


whoſe forms and practice he was alſo 
bound by law to conform himſelf. They 
were duly condemned by that Court: 
they were then ſold to the higheſt bidder 
by the public vendue-maſter : but the 
recognizances, by the conſent of both par- 
ties, and in conformity to the practice of 
the Court, were not executed till ſome 
months after; when the clear amount of 
the ſales being made up, and the money 
depoſited in the hands of the prize agent, 
as ſtakeholder, to abide the event of the 


appeal, Captain Bromedge then entered 


into recognizances with ſufficient ſureties 
for exactly double ſuch clear amount, to te- 


ſpond judgment, agreeable to the uniform 


rule preſcribed by the Court of Vice Ad- 
miralty, as certified by the judge thereof. 
Such being the caſe, therefore, as Captain 
Bromedge in every ſtage of the buſineſs 


appears to have acted ſtrictly according to 


the laws of his country, the orders of his 
ſuperiors, and the practice of the Court of 
Admiralty, I with great difference con- 
ceive that no conſtruction by implication, 
nothing but the moſt expreſs and poſitive 
words in the ſtatute, could authoriſe an 


inter- 


£m 5 - - 
1 2 


| 3 
interpretation ſo unjuſt and oppreſſive, as 
might tend eventually to ruin an of- 
6 ficer for doing that which not only he 
| had no power to queſtion, but muſt have 
| 3 himſelf to be caſhiered, perhaps 
ſhot, had he preſumed to have refuſed, 

or even heſitated to obey. 


Another circumſtance of injuſtice ſeems 
alſo to ariſe from ſubjecting a captor, in 
the event of a reverſal upon appeal, to pay 

more than the clear amount of the public 
ſale or appraiſement. The value of a 
commodity is not intrinfic—it depends 
upon various accidents, and particularly 
upon the demand. The market price 
where it is fold ſeems therefore to be the 
9 beſt meaſure of the value, as between 
| the captor and the claimant, and not the 
invoices, which are not only open to 
fraud, but liable to many variations from 
the nature of the bargain, and the cre- 
dit of the buyer. Articles at the ſame 
time which might ſell at a high rate, 
where they are ſcarce, may ſell very low 
where they are in abundance. But a 
captain of a man of war is not like a 
merchant : however much it may be for 
his advantage that his prize ſhould fell 
to good account, he cannot hunt about 
for a market—he is bound to attend to his 
orders, and to his ſuperior line of duty— 
43 he muſt carry his prize to the firſt port, 
= or to his port of deſtination, where there 
may be little or no demand for the cargo : 
yet, upon condemnation, there it muſt in 
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1 general be ſold ſhould the market price be 
| 5o per cent. or more under the invoice, 
14 If, in caſe of a reverſal, therefore, upon a 
| nice point, of which neither he nor even 
1 a Court of Admiralty could form a correct 
| © Opinion, he is to be held chargeable for 
| any indefinite ſum above the clear amount, 
he ſeems not only thereby compelled to 
inſure a market for the claimant, which 
i is abſurd, but, as in the preſent caſe, 
| although Captain Bromedge would only 
| have been entitled to two-eighths, or 
Wl. about 1,10c/, had the ſhip Nicholas been 
1 22th of july, adjudged lawful prize, yet, under the de- 
1 —4555— Cree, as it now ſtands, he or his ſureties 
1 1755 are ſubjected to pay the whole of the ſur- 
1 plus ſum of 3, 45 5. 3s. 6d. aſſeſſed by 
F | the Regiſtrar, over and above the net pro- 
l | | | ceeds, and excluſive of coſts. For where is 
ö the captain now to find his officers and his 
1 men at the diſtance of ten years from the 
F capture, ſcattered, as the ſurvivors mult be, 
q all over the world ; and even if they could 
be found, how ſhall he compel thoſe to 
contribute who ſeldom are poſſeſſed of 
any property at all? 


W | 


F Whilſt there appears therefore to be an 
1 abſolute failure of juſtice under this con- 
ſtruction, another evident public inconve- 
nience icems unavoidably to flow from it, 
that few men in their ſenſes who had any 
property to loſe would, in any future 
war, ſtand forth as bail in matters of ap- 
peal- For although a man, to ſerve his 
friend, might be ready to run the riſk ot 
a cei tain 
2 


1 
a certain definite ſum, he cannot be ex- 
pected to ſubject himſelf to damages 
which may extend to every ſhilling of his 
fortune. 


I am therefore of opinion, upon the 

| grounds of ſubſtantial juſtice and public 

convenience, as well as upon what I con- 
ceive to be the equitable conſtruction of 
the prize ſtatutes, that the words or the 
full value thereof mean the full value or 
clear amount of the public ſale, or previous 
appraiſement, and no more. 


Whilſt IT think, however, that Captain : d. point. 
Bromedge and his ſureties ſhould not on 
theſe grounds acquieſce in regard to the 
Boſton Packet, on the authority of the 
precedent in the caſe of the Nicholas, I 
confeſs I know of no mode of ſuſpending 
payment of the ſum of 3,455/. 3s. 6d. 
decreed to be paid by the ſureties, over 
and aboye the net proceeds formerly 
paid into-Court, unleſs, upon a proper ap- 
plication to the Lords of Appeals, their 
Lordſhips might be induced to review 
their decree, and in the mean time to ſtay 
execution. Should their Lordſhips how- 
ever reſiſt ſuch application, the captor and 
his ſureties are fo far, I preſume, without 
remedy, their Lordſhips definitive ſen- 
tence being final. 7 


Joun R1icnARDs0N, 
Inner-Temple, 28th October, 45495» ZFES 
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To Query iſt. 


„ 1 
OpIN ION of the AT TORNEY- GENERAL. 


The deciſion in the caſe of the Ni- 
cholas is fo very ſevere an one, that J 
cannot adviſe the. perſons concerned in 
the Boſton Packet to give up their claim, 
though I can give them very little hopes 
of ſucceſs, as the caſes ſcem to me to be 
exactly the ſame, The misfortune of 
theſe caſes is, that proviſion ought to have 


been made for reſtitution according to the 


appraiſed value at the time the ſentence 
was reverſed. | | | 


For ] do not ſuppoſe the Lords meant, in 
a caſe circumſtanced like the preſent, to 
declare that the captors ought to pay by 
any other rule than the . account of the 
fales; for the conſequence of ſuch a deter- 
mination would be fatal to the officers of 
the navy, and make it totally impoſſible 
for them ever to get ſureties. I do not 
ſay there may not be caſes in which the 
judge would do right in decreeing the full 
value; but this does not appear to me, 
with great ſubmiſſion to the Lords of 
Appeal, to be a caſe of that fort; and I 
therefore conceive that their Lordſhips 
went upon the former decree, and the 
confirmation of the report of the regiſter, 


As there has been no inſtance of a 
commiſſion of review within this centu- 


ry, I cannot adviſe the attempt now, and 
know 
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know of no other way of preventing the 


payment of the money. 


I am afraid the poor captor is without 


remedy; and as to the ſureties their only 


remedy is againſt him. 


R. P. ARDEN. 
Nov. 2d, 1785. 


I have peruſed Mr. Richardſon's opi- 
nion, in which he has very elaborately 
conſidered the ſeveral acts of parliament 
that relate to this point, and I concur 
with him in opinion as to the meaning of 
the words or full value thereof in 16th 
Geo, III. c. 5. 


R. P. A. 


To the K IN G's Moſt excellent 
MAJESTY, 


The humble Petition of Henry Newton and 
Alexander Brymer of Nova Scotia, and 
Alexander Thomſon, late of Nova Sco- 
tia, but now of London, 


SuEWEeTH, 


That in the month of January, in the 
year of our Lord 1776, Hugh Bromedge, 
Eſq. commander of your Majeſty's ſloop 
of war the Savage, by virtue of in- 
ſtructions from Admiral Graves, com- 


* mander 


8 
ad 4 


4 4 * 4 a * RAY 
a * o 
* 2 = 8 


7 r AT 
5 wy — FR «a 0 


2 * 21 renn 4 Arg; VGA * 


ee LR OE . 
Me RS IR PENAL 


* r . * 


1 
nn mes MITT OT * l 


FEEL * Aga 


N r e 
" . . 


"47 A— CNA Ir Read on er OS. SS i IP N 


— 


ö 


— 


l ** E — D 2 
od oe R 
Op f ety UTR 


Jan. 1776. 


8th May, 
1776. 
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1 26 J i 
mander in chief of your Majeſty's ſhips 
upon the American ſtation, ordering him 
among other things To ſeize all ſhips 
and veſſels belonging to the revolted 
* colonies laden with proviſions, rum, 
&« live cattle, hay, falt, lumber, fuel, or 
* any ſort of naval ſtores, whether they 
e re in breach of any att of trade or 
not, captured in the harbour of Hali- 
fax, in Nova Scotia, two veſſels, called 
the Nicholas and Boſton Packet, the pro- 
perty of certain perſons inhabitants of the 
revolted colony of Maſſachuſets Bay, laden 
with ſundry kinds of naval flores; which 
captures Sir William Howe, then com- 
mander in chief of your Majeſty's troops 
in America, highly approved of in his let- 
ter dated the 16th of February, 1776, to 
Lord Shuldham, who had ſucceeded Ad- 
miral Graves as commander in chief of 
your Majeſty's ſhips in thoſe ſeas, of 
which the Savage ſloop was one. 


That the uſual proceedings were inſti- 
tuted againſt the ſaid ſhips and cargoes in 
the Vice Admiralty Court at Halifax, un- 
der the ſtatute of the 16th year of your 
Majeſty's reign, c. 5, and the ſame were 


condemned as good and lawful prize to 
the captors. 


That the ſaid ſhips the Nicholas and 
Boſton Packet with their reſpective car- 
goes were by order of the Court of Vice 
Admiralty aforeſaid, ſold at public ſale by 
the vendue · maſter to the higheſt _ : 

the 
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127 1] 
the net proceeds of the Nicholas and her 
cargo amounting to 4, 4081. 3s. and the 
Boſton Packet and her cargo to 37111. 
165. 54. | 


That the owners of the ſaid ſhips and 
their cargoes having within fourteen days 
after the ſentence of condemnation inter- 


_ poſed an appeal, the ſaid Hugh Bromedge, 
the captor, being obliged by the aforeſaid 


ſtatute to give ſecurity to anſwer the faid 
appeal, your petitioners, as ſoon as the 
ſales of the ſaid ſhips and cargoes were 
completed, and the accounts of the net pro- 
ceeds were ſettled, did jointly and ſeverally 
enter into a recognizance in the uſual man- 
ner, whereby they became bound 1n a ſum 
exactly double the amount of the ſaid net 
proceeds, that the captor ſhould reſtore the 


ſaid ſhips and their cargoes, or the value 


thereof, to the claimants, in caſe the ſen- 
tence appealed from ſhould be reverſed. 


That the amount of the net proceeds 
by the uniform practice of the ſaid Court 
of Vice Admiralty had always, as appears 
by a certificate under the hand of the De- 
puty Fudge of the ſaid Court, been conſi- 
dered by the Court and by the parties as 
the true and full value intended to be ſe- 
cured by the act of parliament aforeſaid. 


That the ſaid appeals having been heard 
before the Lords Commiſſioners for Prize 
Cauſes, their Lordſhips on or about the 
18th day of March, in the year of our 

D 2 Lord 
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6th Auguſt, 
1776. 


18th March, 
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[ 28 ] 
Lord 1780, were pleaſed. to reverſe the 
ſentences of the Court below, and decreed | 
the ſaid veſſels and their cargoes to be | 
reſtored, or the value thereof to be paid, 
to the reſpective claimants. 


23ſt April, That purſuant to the ſaid decree, the 1 
1799 inſtrument of reſtitution of the ſaid ſhip 
ö Nicholas and her cargo was ſerved upon 
18 the ſaid Hugh Bromedge the captor, and 
ui | be, alſo upon your petitioners-as ſureties in the 
1 recognizance aforeſaid; and William Bry- 
mer, of London, Merchant, on behalf j 
| of the ſaid captor and your petitioners, _—_ 
[8 th March, did accordingly bring into the Regiſtry of |) 
3H 1781. _ 
i8 the laid Court of Appeals the ſum of 
| | 4.408. 3s. being the net proceeds of the 
1 fale of the ſaid ſhip Nicholas and her 
1 cargo as aforeſaid. 


r 


That a copy of the minute upon bring- 
ing the ſaid ſum into the Regiſtry as afore- 
2th Novem- {aid having been tranſmitted to the Vice Ad- 
ber, 1781. miralty Court at Halifax, the Deputy Judge 
' of the ſaid Court did, in conſequence 
IB thereof, direct the recognizance aforeſaid to | 
1 be cancelled, deeming the condition thereof | 
to have been thereby fully complied with. | 


r N me.. 


{|| z7th March, That the appellant's proctor having re- 
| nn. fuſed to accept the aforeſaid ſum, brought 
in, as above mentioned, as the full value 
of the ſaid ſhip and cargo, exhibited an 
atteſtation of Thomas Boylſton and John 


rr 
ry 
. 


"x —_ 4 — 
— — c ccc. 
* * 4 . 2 : - ys * 
: 


| hM | 5 . 2 
| | 'x h W hite, two of the claimants, with ac- 
If counts annexed, or invoices, apd prayed 
if reſtitution 
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reſtitution of 12,7017. 4s. 8d. as the value 1 
of the ſaid ſhip Nicholas and her cargo, : 
and that theſe accounts might be referred 


to the Regiſtrar of the ſaid Court. 5 . 


That the ſaid captor's proctor having ob- 2oth July, 

jected thereto, and brought in an authentic . 
copy of the account of ſales of the ſaid ſhip 
and cargo, their Lord ſhips referred the ſaid : 
account of ſales, together with the afore- = 
ſaid accounts brought in by the claimants' ; 
proctor, to one of the Deputy Regiſtrars 

j taking to his aſſiſtance merchants, and aſ- 

_ ſigning them to report thereon. 


q That the ſaid Deputy Regiſtrar having ah Novem- ; 
Il. accordingly taken to his aſſiſtance two ber, 2781, "Hi 
merchants, reported that there was due to I 

the claimants, owners of the ſaid ſhip Ni- | 

cholas and her cargo, the ſum of 7,708 /. 

175. 3d. which report their Lordſhips, 

, at the petition of the proctor for the ſaid 
claimants confirmed; and alſo, at his pe- | l 

tition, decreed a monition for payment of = 

the difference between the ſum reported | : 

by the Regiſtrar, and the amountof the net ; 

proceeds of the ſaid ſhip and cargo brought : 

into the Regiſtry as aforeſaid, : 


That monitions having accordingly iſ- . April, 
ſued againſt Hugh Bromedge, the captor 1782. 
aforeſaid, the ſame were returned without 
having been ſerved upon him, by reaſon, 
as was ſuggeſted, that he could no where f 
be found. Upon which, at the petition 
of the ſaid claimants' proctor, their Lord- xc July, 

ſhips ly 24 
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e7th July, 
1735. 


27ti Joly, 
1785. 


11 

ſhips decreed a monition againſt your pe- 
titioners as ſureties for the ſaid Hugh Bro- 
medge, to ſhew cauſe why they ſhould 
not be condemned to pay the ſum of 
3.455 J. 35. 6d.as the difference between 
the amount of the ſum reported by the Re- 
giſtrar and the net proceeds as aforeſaid. 


That the faid monition having been 
perſonally ſerved on your petitioners was 
returned into Court, and a further 
monition prayed againſt your petitioners 
to ſhew cauſe why they ſhould not be at- 
tached. 


That an appearance being given for your 
petitioners, (before which time they could 
not except to the Regiſtrar's report, not 
being parties to the cauſe nor liable in any 
ſhape but in default of the captor,) it was 


objected on their behalf that no further 


monition ſhould be decreed againſt them, 
becauſe every thing on their part having, 
as they conceived, been complied with, 
they became of coutſe diſcharged from 
their recognizance : but their Lordſhips of 
this date were pleaſed to overrule the ob- 
jection, and to decree your petitioners to 
pay to the claimant, Thomas Boylſton, 
the aforeſaid ſum of 3, 45 5l. 35. 6d. as the 
remainder of the value of the faid ſhip 
Nicholas and her cargo, according to the 
Regittrar's report, thirty days after ſervice, 


'That 


US 71 

That the ſaid Hugh Bromedge having 
been under the neceſſity of going into fo- 
reign parts, as your petitioners have been 
informed and believe, in order to avoid 
being attached and impriſoned on account 
of the ſaid ſum of 3, 455“. 3s. 6d. which 
he is unable in any manner to diſcharge; 
the payment of this large ſum, together 
with the further ſum of 3, 5121. 0s. 24. 
reported bythe ſaid Deputy Regiſtrar to be 
due to the owners of the Boſton Packet, 
taken as aforeſaid at the ſame time and 
under the ſame circumſtances, and which 
awaits the event of the preſent queſtion, 
muſt fall wholly on your ſaid petitioners. 


That your petitioners are informed that 


this is the ft caſe where the Lords of 


Appeals have decreed upon an attachment 
againſt Sureties under ſuch circumſtances; 
which, if allowed to ſtand as a precedent, 
mult prove of great public inconvenience, 
as tending to deter men of property from 
becoming ſureties hereafter in any caſe of 


capture: and as there are circumſtances 


ot peculiar hardſhip in the whole of this 
caſe, as well on the part of your petitioners, 
who are altogether blameleſs, (they hav- 
ing conformed in every point to the uni- 
form practice and courſe of your Majeſty's 
ſaid Court of Vice Admiralty,) as on the 
part of the faid Hugh Bromedge, now in 
a ſtate ef exile, in conſequence of having 
acted in ſtrict obedience to the expreſs or- 
ders of his commander in chief, which 


? 


orders 
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2m orders he could neither queſtion nor ail: 
obey; 


YOUR petitioners moſt humbly pray 
ally diſtinguiſhable from all preceding 


caſes where captors or clatmants have 
alone been intereited, your Majeſty 
may be graciouſly pleaſed to grant a 
commiſſion of review of the aforeſaid 
decree of the 27th of July in the year 
of our Lord 1785, your petitioners 
being adviſed by council, learned in 
the law, that, ſhould your Majeſty be 
graciouſly pleaſed to grant ſuch com- 


| miſſion, they ſhall be able to aſſign 
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1 good and ſufficient reaſons why your 
14 55 petitioners are not liable, under the 


Ef aforeſaid act of the 16th of your Ma- 
| jeſty's reign, to pay more than the 


the ſaid Court of Appeals, 


And your petitioners ſhall ever 
pray, &c. 


WM. BRYMER, 


REPORT 


that as this caſe of Sureties is materi- 


net proceeds by the accounts of ſales, 
1 which, as aforeſaid, they have al- 
. ready brought into the Regiſtry of 


Agent for the petitioners, 


1. 


[8-1 
REPORT of his Majeſty's Advo- 


cate-General, Attorney-Ge- 
neral, and Soltcitor-General, 
to whom the above petition 
was referred, 


| My Lox, | 
N humble obedience to his Majeſty's 
commands, ſignified to us by your 
Lordſhip's letter of the incloſ- 
ing a petition from Henry Newton, Alex- 
ander Brymer, and Alexander Thomſon, 
of Nova Scotia, ſetting forth that, in the 
year 1776, Hugh Bromedge, Eſq. com- 
mander of his Majeſty's ſloop of war the 
Savage, by virtue of inſtructions from the 
commander in chief of his Majeſty's ſhips 
on the American ſtation, had captured, in 
the harbour of Halifax, two veſſels, called 
the Nicholas and Boſton Packet, the pro- 
perty of certain perſons, inhabitants of the 
revolted colonies of Maſſachuſets Bay, 
laden with naval ſtores; and that the ſaid 
ſhips, with their reſpective cargoes, having 
been condemned as lawful prize by the 
Vice Admiralty Court at Halifax, were 
ſold by order of the ſaid Vice Admiralty 
Court, at public ſale, by the vendue-maſ- 
ter; the net proceeds of the Nicholas and 
her cargo amounting to 4,408/. 38. and 
that of the Boſton Packet and her cargo 
to 3,711/, 16s. 5d. and further ſetting 
forth, that an appeal having been inter- 
poſed, whereby the captor became obliged 
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to give ſecurity to anſwer the ſaid appeal, 
the petitioners did jointly and ſeverally 


enter into recognizances, in double the 
amount of the net proceeds, that the cap- 
tor ſhould reſtore the ſaid ſhips and their 
cargoes, or the value thereof, to the claim- 
ants, in caſe the ſentence ſhould be re- 
verſed; and that the aid ſentence of con- 
demnation was reverſed by the decree of 
the Lords Commiſſioners of Prizes, on or 
about the 18th day of March, 1780; and 
the ſaid veſſels and cargoes, or the value 
thereof, were ordered to be reſtored to 
the claimants: and further ſetting forth, 
that, upon ſervice of the inſtrument of re- 
ſtitution upon Hugh Bromedge, Eſq. and 
the petitioners, 4, 408. 3s. the net pro- 
ceeds of the ſhip Nicholas and her cargo, 
were brought into the Regiſtry of the ſaid 
Court of Appeals, and that upon receipt 


of the copy of the minute of ſuch payment - 


to the Regiſtrar, the recognizances fo en- 
tered into by the petitioners were cancel- 


led in Halifax by the judge of the Vice 


Admiralty Court, but that the appellants“ 


proctor refuſed the ſaid ſum, and demand- 
ed 12,7011. 45s. 8d. as the value of the 
ſaid ſhip and cargo: and alſo ſetting forth, 
that, upon the captor's proctor reſiſting 
any demand beyond the extent of the ac- 
counts of ſales, the Lords Commiſſioners 
of Prizes referred the accounts of ſales, 
together with claimants' accounts, to 
one of the Deputy Regiſtrar's, taking to his 
aſſiſtance merchants, and aſſigning them 
to 'report thereon, who accordingly. re- 

ported 


L392 
ported that 7,708/. 17s. 3d. were due to 
the claimants of the Nicholas and her car- 
go, which report was confirmed by their 
Lordſhips: and allo ſetting forth, that, in 
conſequence of ſuch confirmation, moni- 
tions were iſſued againſt Hugh Bromedge, 
Eſq. who was not to be found, and there- 


fore, on the petition of the claimants” 


proctor, monitions were iſſued againſt the 
petitioners as ſureties for the ſaid Hugh 
Bromedge, to ſhew cauſe why they ſhould 
not pay to the owners the ſum of 3, 45 5. 
35. Od. the difference between the ſum 
reported due, and the net proceeds of the 
ſales of the Nicholas and her cargo, and 
that upon the perſonal ſervice and return 
of the ſaid monition, a further monition 
was prayed againſt the petitioners, to ſhew 
cauſe why they ſhould not be attached; and 


that the petitioners appeared and objected 
to any further monition, contending that 


every thing on their parts had been com- 
plied with; which objection was overruled 
by the Lords Commiſſioners of Prizes, 
on the 27th July, 1785, and the peti- 


tioners decreed to pay to the claimants the 


ſum of 3, 455“. 3s. 6d. and praying, 


« Your petitioners moſt - humbly pray 
*« that as this caſe of ſureties is mate- 
&« rally diſtinguiſhable from all pre- 
« ceding caſes where captors or claim- 
c ants have alone been intereſted, 
% your Majeſty may be graciouſly 
“ pleaſed to grant a commiſſion of re- 
% view of the aforeſaid decree of the 


E 2 « 27th 
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27th of July, in the year of our 
Lord, 1785, your, petitioners be- 
* ing adviſed by counſel learned in 
e the law, that, ſhould your Majeſty 
be graciouſly pleaſed to grant ſuch 
“ commiſſion, they ſhall be able to 
<« aſſign good and ſufficient reaſons 
why your petitioners are not lia- 
e ble, under the aforeſaid act of 
„ the 16th of your Majeſty's reign, 

to pay more than the net proceeds 
by the accounts of ſales, which, as 
* aforeſaid, they have already brought 


« into the Regiſtry of the ſaid Court 
« of Appeals.“ 


cc 


cc 


6c 


cc 


(e 


We humbly certify that we have taken 


the ſame into our conſideration, and that 
it appears to us that although the decree 
of the 27th July, 1785, complained of in 
the ſaid petition, is attended with great 
hardſhip to the petitioners, yet that it pro- 
ceeded on particular circumſtances which 
aroſe in the courſe: of the cauſe, and not on 
any general principle which eſtabliſhes 
that ſureties, circumſtanced as the peti- 
tioners are, muſt in all caſes be reſponſible 
for more than the amount of the net pro- 
ceeds of a captured veſſel and her cargo, 
upon a fale by order of a Court of Vice 
Admiralty: and we further certify that, 
upon a former occaſion, it was reported 
to us by Mr. Swabey, one of the Deputy 
Regiſtrars of the Court of Admualty and 
Court of Appeals, that, after a diligent 


ſearch of the act books in wy Regiſtry of 
the 
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. 
the High Court of Appeals from the year 


1689, (which is as far back as the books 


are preſerved) only one inſtance has been 
diſcovered of a commiſſion to review a 
cauſe once determined by the Lords Com- 
miſſioners of Appeals in Prize Cauſes, viz. 
that of the Hercules in 1692: but we 


humbly conceive that it would be pre- 


ſumption in us to offer any opinion to his 
Majeſty, reſpecting the propriety of grant- 
ing commiſſions to review the decrees of 
the Lords Commiſſioners of Appeals in 
Prize Cauſes, apprehending that petitions 
for that purpoſe ought properly to be pre- 
ferred to his Majeſty in Council, and pro- 
ceeded upon in like manner as petitions 
praying a commiſſion to review the ſen- 


tences of Courts of Delegates in Admiralty 
and Eccleſiaſtical Cauſes. 


All which is ſubmitted to his Majeſty's 
royal wiſdom. 
WM. WVNNE. 
R. P. ARDEN. 
A. MAcpoN arp. 


4th March, 1786. 


To the Right Honour- 
able Lord Sydney, 
one of his Majeſty's 
Principal Secretaries 
of State. 


In conſequence of the above report, a 
petition of the ſame tenor with that before 
recited, with the following prayer, was ac- 
cordingly Foy to his Majeſty in 
Council, 

YOUR 
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YOUR petitioners therefore moſt hum- 

bly pray, as this is not only deeply 

intereſting to the parties concerned, 

but involves in it conſequences of the 
1 greateſt importance to your Majeſty's 
uf + navy, that, before it be finally eſta- 
1 : bliſhed as a precedent, the queſtion 
may be fully argued and conſidered 
bet! | before. your Majeſty in council; your 
188 petitioners being adviſed, by counſel 
1 learned in the law that they ſhall be 
able to aſſign good and ſufficient rea- 
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1 27th July, ; 

if 2785, ſons why the aforeſaid decree of the 
' Lords Commiſſioners of Appeals 
mY | ſhould be ſet aſide; as being contrary 

19} | to the legal conftruQion of the prize 

1 ſtatutes, and unſupported by any 
vt principle of equity or law. 

35k Tt having been ſurmiſed that the ſureties 
| | | ' were precluded from diſputing the Regif- 
vs | trar's report, becauſe it had not been op- 

HH poſed on the part of the captor (then it is 

ik believed abroad) before it was confirmed, 

"2 | . — : . 

F the following obſervations were delivered 
ir | to the Clerk of the Privy Council, towhom 
1 the above petition to his Majeſty had been 

| officially tranſmitted from Lord Sydney's 

il : office. 

w SHIP NICHOLAS. 

1 

J I F If it ſhould be contended that, becauſe 
I Io * the Regiſtrar's report had not been op- 
dil! * poſed on the part of the captor, previous 
Lil! eto the confirmation of that report by the 
$18 „Lords 
1 14 4 
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* Lords Commiſſioners of Appeal, any op- 
e poſition after that time came too late, and 
« therefore ought not to be admitted :” 
the ſureties conceive that, although this 
might have been a bar as to the eaptor 
himſelf, yet it ought to be no bar in regard 
to them: becauſe at the date of the con- 
firmation they were ftrangers to the 
ſuit, and of courſe could not oppole the 
report in that ſtage. And this will appear 
from a ſhort ſtate of facts. 


The Lords Commiſſioners reverſed the 
ſentence of the court of Vice Admiralty 
on the 18th of March 1780, and decreed 
ſhip and cargo to be reſtored, or the value 


tbereof. 


A worit of reſtitution having been ac- 
cordingly ſerved on the captor and his 
ſureties, they paid into Court on the 15th 
of March, 1781, the ſum of 4,4080. 3s. 
which being the amount of the net pro- 


ceeds of the accounts ſales, they then con- 


ceived, and ſtill conceive, to be the full va- 
lue of the ſhip and cargo, according to the 
true conſtruction of the prize ſtatutes, 


The appellants, however, having refuſed 
to accept of the above ſum in full, certain 
invoices and accounts of the ſhip and cargo 
were referred to one of the Deputy Re- 

iſtrars of the court of Admiralty, who 
reported the ſum of 7,708/. 175. 3d. to be 
due by the captor to the owners; which 


report was confirmed by the Surrogate - 
S 


1 » i" hd a ROT! . ER EIT. o * = = _ 
LES oy ASSO OL ION 8 1 A'S Yi 


Rs I OE ATA 


FOES 
1 


wt SLY > 1 


* FY 4 = 
Ly 17 F- k ©. 
= - GR 


T3 [ 40 ] 
the 8th of November, 1781, and after- 


Kol 
9 IE 


Fi wards confirmed by their Lordſhips on the 
| 31ſt of January, 1782. 

. The uſual monitions and attachment 
11 having been ſued out againſt the captor for 
11 17824, payment of the balance of 3, 45 5. 3s. 6d. 


on the 24th of April, and not before, upon 
affidavit that he was no where to be found, 


1 the appellants moved for a monition againſt 
FLY Appellants PP > 


yt farther caſe. the captor's ſureties : which motion came 
18: 2785, p. 1. on to be argued before their Lordſhips on | 
1 the 16th july, 1784, when not being oppoſed 


1 by any perſon on behalf of the captor, and 
no appearance being given for the bail, 
their Lordihips declined making an abſo- 

Jute order for fixing the bail, without pre- 
viouſly citing them to ſhew cauſe ; which 
monition 70 ſhew cauſe” was accordingly 
iſſued of that date, and ſerved upon one 
of the ſureties on the 31ſt day of that 
month; at which time, and not before, the 
ſareties became parties to the ſuit ; thoſe 
only being parties againſt whom proceſs 
is prayed; and no proceſs whatſoever, ex- 
cepting the wrt of reſtitution, having been 

till then prayed or ſued out againſt them; 

'F | which writ of reſtitution, as they are ad- 

viſed, they have fully obeyed and fatis- 
fied. 
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Vt | Sureties are not in all points bound by 
1 the act or neglect of their principal; for, if 
aggrieved, they may have a ſeveral and in- 
dependent meaſure of relief. They are 

in 


[ 41 J. 


in no caſe parties to the original action 


brought againſt the principal only, till it 
ſhall appear that he has not ſatisfied the 
judgment, and it is not till a capias has 
been ſued againſt him, and returned, that a 
ſeire facias can iſſue againſt the bail; and, 
of courſe, before that time, they are not in 
Court to any purpoſe of making a defence. 
So, if judgment go againſt the principal, 
and afterwards there be alſo judgment 
againſt the bail, the principal cannot have 
a writ of error on the judgment againſt 
the bail, nor the bail on the judgment 
againſt the principal; neither can they 
join in a writ of error. 


The ſureties, therefore, in the preſent 


caſe ought not to be precluded from 


making their ſeparate defence, on account 
of any act or neglect of their principal; 
more eſpecially as the Lords Commiſ- 
ſioners have holden that they were not 
bound in any ſpecific ſam, but liable for 


uncertain damages; and as they appre- 


hend that thoſe damages have been atlefled 
by the Regiſtrar upon ſome principle not 
warranted by law, they contend that they 
have a right to be heard againſt ſuch aſ- 
ſeſſment, and ought not to be eſtopped by 
the confirmation of the report, u appear- 
ance having been given to them previous to 
the date thereof, which could admit them 
in any ſhape to oppoſe it. And the ſure- 


ties think themſelves more particularly au- 
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thorized to claim a hearing, as the moni- 
tion itſelf expreſsly bears that an appear- 
ance be giuen to them to ſhew cauſe againſt 
the payment of the ſum in queſtion ; 
which clearly demonſtrates that their 
Lordſhips did not then * them to 


have been precluded by aty antecedent 


laches of their principal. 
15th June, 1780, 


| ———  — — ZU j — 


The appellants in this cauſe, having on 
the 18th of May, 1786, moved the Lord's 
Commiſſioners of Appeals for Prize Cauſes, 
that proceſs of attachment ſhould. iſſue 
againſt the captor's ſureties, it was accord- 
ingly awarded to iſſue on the 18th of July 
thereafter: but upon application on behalf 
of the ſureties, praying that ſuch attach- 
ment might not be iſſued till his Majeſty's 
pleaſure ſhould be known, the following 
order was accordingly tranſmitted to the 
Regiſtrar of the High Court of Admiralty, 


(COPY.) 


Council-Office, Whitehall, 
20th, July, 1786. 


8 IR. 


IN the abſence of the Lord Preſident 
J have received Lord Sydney's commands 
to ſignify to you his Lordſhip's directions 


that the attachment decreed by the _ 


. ( 43 ) 

of Appedls in Prize Cauſes on the 18th day 
of May laſt, in the caſe of the ſhip Ni- 
cholas and her cargo, be not iſſued, until 
his Majeſty* pleaſure ſhall be known on the 
petition of William Brymer, Eſquire, pre- 
ſented to his Majeſty in Council, praying a 
review of the ſaid decree, 


I am, 
SIR, 
Your moft obedient humble Servant, 


W. FAWKENER, 


Mavkice SWABEY, Eſq: 


mne, 1 x 

: -. _— Ser „ 

= = ” 9 7 5 9 e 4 A * " 

a gu. lb agar? p 5 „ N 2 r > 4 

r p ns IE 
I LS X . P 


f " 3 1 rt. 14 E n 1 * n 2 N * 8 © fo . 7 . 
* ** * — * fred FN — , a CDI er ne” q * - ccc 
LO” *** 11 — 24. 8 


q 1 
MI — 3 — * — 925 Sq *** M 
— : ao oor, 
& , 0 0 - + Fu "=. 

————C WW cc. 4 . PE e In I Oe ee 


l 
„ rr are 


— — — —— 


— 6 


yr" i. 


* 
1 x N 
1 * 
W 
5 
n 
r — — 
1 „ i 
8 pres Ce — 
n 
[3 F 
* SY Oz 
* K = 
* 2 8 * 
LL SI 2 N MA 
e 
ee 
1 & SL 
1 
& 
F 
8 
bn bY A ©, => 
. 4.4 ke tf 
%. * 8 : 
be [ : * _ — oy 1 
Ys 1 — of "I D = 
; = 6 + WS FLY voi 
5 
Jo © =; I W 
n N * 
w u= bay 
g _ 


. 
Fare: IR» TX r 


þ —F F * * 4 39 8 
I \ th. 1 % * = 


> 2 , 9 g 
* ky 1 * 5 0 *s b- = i. 1 


